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That 


ttt . of 2 
Goddart who Was 


Am niftratrix ' 
Robert Goddart ber 5 


The Rucroxoent' 8 * A 8 E. 


Rfula Golde er 
againſt the Reſpondent for 4041. Sterling, and Intereſt ſince the 

Day of February 1680, due to her as Adminiſtratrix to Rovers Goddart 
by the Reſpondent, who had been before that time (as the ſaid Ur- 
inted Caſhier for the faid Robert Goddart, and others 


) appol 
with him, by virtue of Articles of retended to be 
* A. Sleveby he" had 


by her faid Husband, the Reſpondent, and others? 

Robert Goddart without 
for the fame; for which ſaid Sum of 304 J. the faid Urſulz 
+. of Februar _ obtained à Judgment ef the Court of 
Reſpondent; but in rega 
her Action to have che Lords of 1 
bh a> Ros 


3 
the 


ſtain 


| Naclicat 
_— 3 another 91 9 — Nation ; an that the — er . 
 Utiterpoſe their Authority, 


dent and his Eſtate, and 
and the ſaid Urſula at the ſame time 


ginal of the ſaid 


That beforeaty Determination of ths matter ck aid Urſale died, at 


the Proceedings. abated, but were revived by the Appellant as her Admini- 


ſtra tor. 


che! Reſpondent having af to the ſaid Action, the firſt Queſtion 
before the Court of Seſſion was, beer the Judgment of the fe Quan 
was Probatio Probata, or to be conſider d by them as Res Judicata; for if it were 
not, the Appellant ought to prove the Co-partnerſhip, and that the deceaſed 
Robert Goddart was à Co-partner,- and ſigned and executed the Articles, and 
that the r eee was Caſhier, and that as ſuch he had received Effects, 
whereof Ys Share amounted to the Sum inhueſtion. Apis 
The den Ball avoid the Deciſion of this Point, inſiſted, that the Reſp pondent 
avi n Bail to the Action in the King's Bench, and Judg ment boy 

his Bail offered to n him, but the ſaid Urfals the 21 0 of 
| e Telex the Bail, and obliged the Reſpondent to ſign a Decla- 
[2a on "the Back of the faid de e that it was thereby agreed by 


rd the ſaid Re- 


an Aa bete tis Lords of gaben in Scotland SE 
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all the Parties concerned, I Clauſe or Rxpreſſion therein mentioned was 
Intended to releaſe or neee Joe gment; nor was it intended to preclude 
the faid Urſula Goddars from obtaining g any e upon tlie ſaid Judgment 


againſt the ſaid Joh Swinton. And the Appellant pleaded that the Reſpondent 
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The you being inſiſted on as prejudicial or previouſly to be determined. 
ſaid Declaration by the Reſpondent homologated ànd txcluded: all — — 
againſt the Judgment, to which their Lordſhips adjiered, on the. 26th:of the - - »-/ 

{aid Month: But upon a Petition ſtating the Caſe and e Deciſions Rat 
Court for an hundred Years paſt, the Court apache Rerhearing, and uon 
ary 17T1, © 


the Lords of Seſſion by their Interloquitor the x 3th of Jai 1709 found t 


the Debate, by their Interloquitor the i 3th of Pt and that the 


Declaration granted by the Reſpondent: did not\homolggateranyt excinde | 
_ jeftions aga inſf the Judgment;: and by another Ing 8 oo third . 


cember 1713, the Court ſuſtained the Judgment off the Cbütt King's 


Object. 1. 
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ol ſuch Judgment or Covenant otherwiſe appeared to the Court and it was 
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the Appellant inſtructing that Goddart was Co- ry nee. Sir Tala 


£ 


Caſhier, and had Intromiſſion to make him liabe r Goddzrr's Proportion. 

Againſt theſe two Interloquitors the Appellant has brought his Peticibh And 
Appeal, and prays the ſame may be reverſed. © r . 
That the Declaration ſigned by the Reſpondent could be to n other purpoſe 
— _ a of homologating or approving of the ) Judgment bf the Kin g's 
ench. 1 | 


That the ſaid Declaration was not a formal or direct Covenant or Deed of 


Conſent, nor can import a Homologation of the udgment of the King's Bench, 
becauſe it was not made freely and voluntarily But Mets Carceris, the 1 
the 


dent being then ſurrendred hy his Bail, as ap 


ars from the expreſs Words o 

Releaſe, in the Power of the ſaid Urſula Goddart, and ready to be put in Gaol ; 
and by the conſtant Practice of the Law of Scotland, agreea ble t the Principles 
of the Civil Law, a Deed made even ditectly confirming any judgment or Cove- 
nant in ſuch a Caſe, could have been of no Force, unlèſs the Juſtice and Equity 


- . n 
Repreſentation of Precedents, and a full Argument on that Subject, Tra 


That as this 


red Him, 


dent, ſhe obliged him to declare that the Releaſe of his Bail Was not intended 
to diſcharge * Judgment or any Advantage againſt. the Reſpondent for Pay- 
ment of the Debt: The Point in view was not to confirm th judgment, but 
to declare what was the intent of the Releaſe. mme. 

The Validity and 7 of this Judgment depends upon this Point amongſt 
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wi 


others, viz. whether the ſaid Robert Goddart was a Co- partner with the Reſpon- 


dent and others, and this Point the Reſpondent diſputes, and fays, Robert God - 
dart never ſigned theſe Articles; If this is the caſe tho a Party may by Homolo- 
gation ſupply any Defect of a Deed which depends upon himſelf only, yet no 
Deed of the Reſpondent's could have made Robert Goddart a Partner in the whole 
Stock without Conſent of the whole Co-partners; upon which ground amongſt 


others the Lords of Seſſion pronounced the laſt Interloquitor of the 13th Day 


of February 1711 complained of. | ; Dn FE 
The Judgment of the King's Bench onght in this Caſe to have been received 


. 


Chant there. | 


There is no Law nor Precedent binding or obliging the Sovereign Court of 
any Country to put in Execution the Decree or Sentence of any Court of ano- 


ther Country; and in the Year 1680, when the Judgment of the King's Bench 


was given, as well as in the Year 1700, when the Suit was commenced before 


the Court of Seſſion, the Kingdom of Scotland was ſeparate from that of Exg- 
land as much as any other Kingdom of Chriſtendom; and even now aiter the 


nion it does remain ſtill as diſtinct in all things that concern the Laws about 


Civil 


Uſpianu;Lex Lords of Seſſion were brought. to alter their firſtSentiments, for Nihil conſenſus 
I16. de Keg. tam contrarium ef gqudm vis atque 61us : quem comprobare contra bonos mores. eſt. „ Hd 
—— d was involuntary, ſo. it was not at all to the purpoſe that 
tze Appellant would haue it for the RHD trxving Turrendred hi 
8 N At leaſt agreed to ſurrender um, they antiited to releaſed; this the ſaid Urſu- ö 
14 agreed to, in Conſideration of the Payment of fixe Shilllings; but ſhe being 
anxious to relerve to her the Benefit of the ſaid Judgment againſt the Reſpon- 


as Res Fudicata, or at leaſt as Probatio Probata, becauſe it was given upon Articles 
entered into at London when the Reſpondent reſided and Was a trading Mer- 


Ky 


[4 by Civil Right and the Limits and Extent of uriſdiction by ren Sulgen 
o that the common governing Maxims par in parem non habet Imperium vel Po- 
tdieſtatem, and that other extra Territorium Jus dicenti impune non paretur, mult 
+ take Place as much as ever, and the Judgment of the King's Bench can no more 
e 8 in Scotland, than thoſe of the Lords of the Seton can take Place in 
MF, 0 Englan 


But now ſuppoſe the Judgment of the King's Bench to have the fame effect 
| And force out of Exg 

>; - Seffion of the zd of Os 1713 is molt juſt; for the Appellant did not inſiſt 
"i 1. 7 upon his fi 

4: -paracrihip which he uſe was by him ſubmit- 
teck to the Judgment of the Court "of Seffion; and if the een had any 
thing to object àgainſt the ſaid Goddart being a Partner, the Lords ought to have 
received it: Nay the Appellant did oftner than once, and even by ſupplication 
2 offer and deſire Leave tõ make further Probation, and by his Reply inſiſted 
that Goddart his Father was Co- partner, and that the Reſpondent Was Caſhier 
and received his Effects 


It makes no Alteration that the Articles were in relation to Engliſh Buſi neſs, 


ariſes from the? Separation of Juriſdiction, Which is Juris publiti, and the only Que- 
ſion is whether the Judgment of the King's Bench does bind the Lords of Seſ- 
ſion to proceed without enquiring'into the Cauſe againſt a Perſon and his Goods 


in Scotland, which are under the Direction and Protection of the Law and Juriſ- 
diction obtaining there. 4 
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land as the Appellant pretends, yet the Interloquitor of the 


udgment, but Ko nterpart of the Articles of Co-- _ 
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executed in England by Perſons reſiding there, becauſe the Objection in this Caſe 
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